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by the State, this difference ceases to exist and the right to education becomes a fundamental
right.® The logic seems to be quite credit-worthy and desirable insofar as it would serve to
give vigour to the mandate behind the Directive Principles of State Policy. However, this
was only a High Court decision based on the aspects of the right of students to express their
views and participate in student union activities.

Hence, the decision in Mohini Jain marks a watershed in the history of judicial
interpretation of Article 21. It held that the State is under a constitutional mandate to provide
educational institutions and facilities "at all levels” to its citizens. Charging of capitation fee
was held to be a patent denial of this right.

The learned judges furtherlaid down a parameter for the doctrine of arbitrariness that
every State action or inaction which defeats a constitutional mandate is per se arbitrary, As
the Directive Principles include the right to education” and also focus on the specific case of
the economically weaker sections®, State action or inaction in permitting capitation fee to be
charged would defeat this mandate, thus violating Article 14.

Kuldip Singh, J., found that the Rs. 60,000 per annum charged as tuition fee was, in fact,
capitation fee and that the notification insofar as it permitted levying of this fee was beyond
the scope of the Act, the very object of which was to prohibit capitation fee. While the
judgment was made progressively applicable, foreign and non-resident Indian (NRI)
students were debarred from enjoying the benefits of the judgment.

This is alandmark decision primarily because of the wide interpretations give to Articles
21 and 14.

The Jurisprudential Impact of Mohini ]ainM

Article 21 <

Bringing the right to education within the purview of Article 21 has far-reaching
consequences. The preliminary question is, whether this amounts to extending the meaning
of the expression ‘right to life” far beyond the original intent of the Constitution® makers.
The relevant passage from the Constituent Assembly debates reads thus:

The right to life does not merely mean the sanctity of either human or animal life... It
means also the fullest opportunity to develop one’s personality and potentiality to the
highest level possible.1?

This answers the critics of the Supreme Court’s activism in interpreting Article 21. The
right to life and personal liberty under Article 21 can be restricted only in accordance with
‘procedure established by law’. The wide interpretation given to the word "law" in Article
21 as also including ordinances and regulations made under a statute,!! serves to make it

6. Ibid., paras 9-17.

7. Arlicle 41.

8. Article 46 reads: "The State shall promote wilh special care the educalional interests to the weaker seclions...”.

** The analysis of Article 19(1)(g) has been dealt with in Stephen Mathias, The Economics of Education in the
same issue.

9. See, K. Iyer, ., foreword, Role of Supreme Court with regard to the Right to life and personal liberty, by
Nivali Jaiswal, (New Delhi: Ashish Publishing House,1990).

10. B. Shiva Rao, Framing of India’s Constitution, Vol. II, (1967), at. p. 41.

11. M. P. Jain, Indian Constitution Law, (Lucknow: Tripathi, 1987) 56-58.
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easier for the State to restrict the right under Article 21. As Articles 14, 19 and 21 form a
composite code,!? the ‘procedure established by law” under Article 21 must also satisfy the
test of reasonableness under Article 14. The concept of arbitrariness, so well ecnunciated in
this case, should form the criterion for determining the reasonableness of restrictions
imposed by law under Article 21. This may be the breakthrough required to protect the
individual against oppressive laws like the Terrorist and Disruptive Activities Act, 1985.13

The right under Article 21 is available both to citizens and non- citizens, but the
judgment denies the right to education to foreign and NRI students. The exclusion of NRI
students from the operation of the judgment cannot be justified as they are Indian citizens.

The decision has been criticised on the ground that the Supreme Court by extending the
right to education to‘all levels” has erred as higher education is not necessary for living with
human dignity. Also, taking into account the level of development in India, it would be
impracticable to ask the State to provide educational facilities at all levels.™ This argument
is not acceptable because, firstly, not subsidising higher education would mean the poor are
entitled only to literacy and not education and secondly, it would be feasible for the State
as it could encourage formation of trusts etc.,, to set up new educational institutions.
Moreover, the plea of paucity of funds cannot be accepted constitutionally because the State
is guilty of inaction in securing to the Consolidated Fund all the monies which the law has
commanded to be a part of it. The failure of the State to recover money from
misappropriations, to collect the taxes and to evict occupants of government residences
when they cease to hold government offices, violates Articles 283(1) and 154 and the State
cannot be permitted to plead "its unconstitutionalities for further unconstitutional and
arbitrary action."!®

An Alternative Approa.c;h

An alternative approach would have been to bring the right to education under Article
14. However, the danger of employing this method would be that under the guise of
classification, the Parliament could have excluded any one from enjoying this right.

Article 14

As regards the interpretation given to “arbitrariness” in this decision, it is necessary to
examine whether the Supreme Court has widened the scope of Article 14 beyond the intent
of the framers of the Constitution. Their function is reflected in the following passage:

(Right to) equality is not merely equality of treatment before the established system of
law and order but also of opportunity for self-expression or sclf-realisation that may _
be inherent in every human being.1¢

12. See, Menaka v. Union, AIR 1978 5C 979.

13. Itoverrides all the procedural safeguards and prolections given to the accused in the name of equal protection
before the laws, including the power of judicial review guaranteed under the Constitution of India and the Criminal
Procedure Code.

14. Sameer Parikh, "Are Capitation Fee Medical Colleges Violating Article 147," The Lawyer’s, 1992 24.

15. T. Devidas, "Arguments in Amicus Curie" in Unnikrishnan v. State of A.P., (1992).

16. Supra, n. 9.
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State Inaction and State Action

In its interpretation of Article 14, the Supreme Court has placed State inaction on par
with State action. This concept which was always present in Article 14 and Article 256 has
also been given recognition by this decision. Article 14 speaks about "equality before the
law" and "equal protection of the laws." The first is a negative concept which ensures that
no special privilege is given in favour of any one and that all citizens are equally subject to
the ordinary law of the land. The second expression, however, is a positive concept as it is
a pledge of protection or guarantee of equal laws. The expression directs that equal
protection shall be secured to all persons within the territory of India in the enjoyment of
their rights and privileges.1” In this sense, the second expression confers a constitutional
mandate on the State to perform a duty and the failure of the State to perform this duty
would fit into the expression ‘state inaction’, which would be arbitrary.

Article 256 reads ‘The executive power of the State shall be so exercised as to ensure
compliance with the laws made by Parliament and any existing laws which apply to that
State”. Thus, if a state government fails to ensure such compliance, it would amount to “state
inaction” which would be arbitrary. The same consequence would result if any other
constitutional provision imposing any sort of positive duty on the State, is not given effect to.

The merit of this wide interpretation is that it has become obligatory upon the State to
implement the Directive Principles of State Policy and the failure to do so would be
unconstitutional under Article 14. This is a welcome step, especially since the government
has so far paid mere lip service to these principles, which are "fundamental in the
governance of the country."8

Review of Mohini Jain

A Constitutional bench of the Supreme Court consisting of Chief Justice L. M. Sharma
and Justices S. R. Pandian, S. Mohan, B. . Jeevan Reddy and S. P. Bharucha in Unnikrishnan,
. P. v. State of Andhra Pradesh! reviewed the judgment in Mohini Jain. The writ petitions
disposed off by the single judgment, were filed by the educational institutions of four
different states —Andhra Pradesh, Karnataka, Maharashtra and Tamil Nadu.

The Court modified the principles laid down in Mohini Juin by holding that the right to
education upto the age of 14 years forms a part of the right to life under Article 21. However,
the right to education after 14 years of age, is subject to economic constraints of the State.
The Court further held that when an educational institution is given recognition and
affiliation, it has to function in accordance with the government regulations. It becomes an
instrumentality of the State. As what cannot be done directly, cannot be done indirectly, it
follows that capitation fee cannot be charged by these institutions as that would be violative
of Part-III of the Constitution.?

17.Supra, n.10, at 471, D. K. Singh, V. N. Shukla’s Constitution of India, 7th ed., (Lucknow: Eastern Book Co.,
1982) 29.

18. Article 45 requires the Stale to endeavour to provide (ree and compulsory educalion to all below the age of
fourleen years, within ten years from the commencement of Lhe Constitution. Neither has the largel been achieved
till now nor has the Parliament bothered to even extend the lime limit preseribed in Article 45 by a conslitulional
amendment.

19. 1993 (1) SCALE 290.

20. Id.
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The Court did not comment on all the issues raised in Mohini Jain. The error of exclusion
of NRI students was not corrected. The wide principle of arbitrariness based on the
proposition that state inaction is state action was not commented upon.

Thus, on both these points, the law laid down in Mohini Jain's case, continues to hold
good.

The Supreme Court in Mohini Juin recognised the right to education at all levels. The
Supreme Court has now reversed this. Making the right to higher education subject to the
economic constraints of the State, amounts to letting the State off the hook again. The status
of the rightis thus, notin any way better than that of the Directive Principles of State Policy.2!

The Scheme

The Supreme Court in Unnikrishnan laid down a scheme abolishing capitation fees and
regulating the functioning of private medical and technical institutions. It added that no
individual or group of individuals, company or firm can establish or administer a
professional, technical, engineering or medicai college. Only registered trusts can do so.
There is thus, a limit on the extent of privatisation that can be allowed in the education
system.

According to the scheme, on the basis of a common entrance examination, 50 per cent
of the available seats will be filled by students with the highest marks, who will pay the fees
charged at government institutions. The other 50 per cent would be filled in order of merit,
by students willing to pay a higher fee. Moreover, only constitutionally permitted quotas
will be allowed and management quotas and discretions of ad missions have been forbidden.

The logicseems to be that ifsomeone is going to get education by virtue of the monctary
qualifications, he or she should pay for the education of another student, not similarly
situated. It is a difficult proposition to accept as it leads to inequality of opportunity. Indira
Jaisingh, who was virtually the author of the scheme of which she submitted a draft to the
Court, also concedes, "There is a lack of rationality to the scheme. But that stems from the
fact that neither the State nor the Court are willing to restructure funding for education as
a whole."#

Even with its limitations, this is truly a landmark decision. The Supreme Court has, at
one stroke, standardised the admission procedure and removed arbitrariness from the
selection process.? The Court very judiciously took care to satisfy both the principles of
quality education and education for all?* and disrupted the fall of the conception of
education from its traditional sacredness to its modern materialism.

21. Arlicle 45 illustrates the lack of commitment on the part of the State lo implement the provisions of Part IV
of the Conslitution.

22 Supra,n. 19.

23. Supra,n. 3 at 94-97.

24. This is particularly relevant because the NEP fails Lo lay the desired amount of emphasis on Human Resource
Development.



