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BOOK REVIEWS
Equality, Liberty and Property under the Constitution of India by A. M.
Bhattacharjee, Eastern Law House, Calcutta, 1997, pp(27) +172, Price Rs. 200/M. L. Upadhyaya*
Justice Bhattacharjee, a brilliant product of Calcutta University, rose to the
high office of Chief Justice of High Court at Calcutta and High Court at Bombay.
The University of Calcutta had invited him to deliver endowment lectures in law
on three occasions. Thus he had published three well known books on the constitutional aspects of Hindu Law, Muslim Law and Matrimonial Laws. The book
under review contains the text of Sir Chimanlal Setalvad Law Lectures which he
delivered in the university of Bombay in 1996.
The author has chosen as theme for these lectures, three well known concepts of equality, liberty and property otherwise called the holy trinity which have
been subject matter of creative and at times conflicting interpretation by the Supreme Court. It was a pleasure reading this book. The book is written in a highly
provocative style and questions a number of accepted positions and established
theses. He has his own views on matters such as reasonable classification under
Article 14, equality clause being pervaded with all comprehensive reasonableness
as a brooding omnipresence, the spectacular expansion of the expressions life
and personal liberty and the insistence of due process requirements in the phrase
procedure established by law. He has criticised the view that an enumerated right
would not include an unenumerated right unless it is an integral part of the former.
He has some reservation even on the so called composite code theory propounded
by Justice P. N. Bhagwati in the Maneka Gandhi case.
He has exploded many a myths in the very first chapter of his book. Many
observations made by various judges in various judgements of the Supreme Court
have been on the lips of students and teachers for all these years. They have been
repeated by writers and teachers in the class room lectures without giving them
serious thought much less questioning them. The author has subjected them to a
critical analysis and examination and offered his own considered views on each of
them.
He refers to an observation of Chief Justice Sikri in Kesavanand Bharati
(1973) to the effect that every word of the constitution was carefully chosen and
must be given its due importance in interpretation of the constitution and places it
*
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against another observation by another Chief Justice Chandrachud in special courts
Bill (1979) to the effect that some amount of repetitiveness or overlapping was
inevitable in the Indian Constitution which was drawn elaborately and runs in
minute details. He then observes as follows:
"These two diametrically contrary observations, emanating from two Chief
Justices of India, in two celebrated decisions of the Supreme Court in
Kesavanand Bharati in 1973 and in special Courts Bill Reference 1978 aptly
and amply demonstrate the ambivalence we suffer from in respect of our
approach to matters relating to interpretation and construction of the provisions of our constitution".
1

He refers to the views of several judges on the cautious and careful use of
foreign precedents and cites the following prophetic observation made by Justice
P. B. Mukherji in a Calcutta High Court Case of 1951:
"The craze for American precedents can soon become a snare. A blind uncritical adherence to American precedents must be avoided or else there will
soon be perverted American Constitution operating in this land under the
delusive garb of the Indian constitution,,2
The author then observes as follows:
"I would only respectfully add that we have very often forgot this and have
very often looked at our constitution through the American or British glasses
and have thus suffered from some sort of amblyopia and myopia in developing our constitutional jurisprudence and have indulged in unmerited tangential detours,,3
He disagrees with the view expressed by Chief Justice Kania in Gopalan
(1950) that "inclusion of Article 13 (1) and (2) in the Constitution appears to be a
matter of abundant caution" because "even in their absence, if any of the Fundamental Rights was infringed by any legislative enactment, the court has always the
power to declare the enactment, to the extent it transgresses the limits, invalid".
The author's considered view on this point is as follows:
"But the history of our Constitutional Law would clearly demonstrate that, far
from being an unnecessary or superfluous provision, Article 13 played a very

A. M. Bhattacharjee. Equality, Liberty and Property under the Constitution of India. Eastern
Law House. Calcutta. 1997. p. 4.
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positive and effective role, extolled by many while censured by many others,,4
According to him Article 13 contained powerful veto against any encroachment on fundamental rights and was out vetoed by the constitution (First Amendment) Act, 1951, which inserted Article 31A, Article 31B and added the Ninth
schedule to the constitution. The opening words of Article 31A namely "notwithstanding anything in Article 13" gave overriding effect to the exceptions made to
Article 31. The same phraseology was used when Article 31C was inserted in the
constitution by the Constitution (Twenty-fifth Amendment) Act, 1971. The author concludes his treatment of this topic by saying that "the existence and nonexistence of Article 13 made all the difference"s
It was the existence of Article 13 that led to Chief Justice Subba Rao holding
that even an amendment of the constitution is covered by the prohibition contained in Article 13(2) and as such cannot take away or abridge any right conferred by Part III. To undo the effect of this judgement, when the Constitution
(Twenty-fourth Amendment) Act, 1971 inserted Article 13(4), it also added a similar
provision in Article 368(3), he rejected the view that the said provision in two
places namely in Article 13 and Article 368 was unnecessary or repetitive. He
retorted that "to brand these provisions as repetitive would only betray a fault fim d·mg ten d ency " .6
It is in this spirit that he finds that Article 15(3), Article 141 and Article 325
and other such provisions far from being overlapping, repetitive or unnecessary
had played a very effective and important role and really go to make certain provisions more complete, comprehensive and self contained to facilitate easy and convenient reference to and of the relevant provisions".?
After these preliminaries, he takes up the discussion of right to equality in
Chapter II. There again he has a few conceptual questions to contend with. He is
faced with a conceptual dilemma which he has posed as follows:
"If we all were equal, then only all of us could have equal equality before the
law and the protection of equal laws for all. But having realised that we all
are not equal .... we have "cribbed", "cabined" and confined and restruc-

4
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tured the equality clause to mean equality before the law and equal protection
ofthe laws only to those who are similarly situated".8
This according to him is "a very much truncated version" of equality. He
adds that "our solemn endeavour should be to treat the lesser equals equally with
equals".
Next he examines the question as to how fundamental are the fundamental
rights and answers by saying that "there appears to be no difference between the
rights labelled as Fundamental Rights and conferred by Part III, and the other
rights conferred by the other provisions of the constitution and not labelled as
Fundamental Rights.,,9
The only apparent distinction between the two is in respect of their enforcement. The fundamental rights can be enforced by appropriate proceedings under
Article 32.10 According to him, the importance of Article 32 has been eulogized
beyond proportions. II He refers to the speech of Dr. Ambedkar in the constituent
Assembly to the effect that Article 32 was the very soul and heart of the constitution and observes that in that case "the American Bill of Rights have, for these two
centuries and more, operated a without heart or soul" .12 To him even deletion of
Article 32 would not make much difference in the matter of enforcing fundamental rights. He concludes by saying as follows:
"Even if Article 32(1) declaring the right to move the Supreme Court to be a
fundamental right, was deleted, the nature and character of the constitution
would not have suffered any change. But I am yet to understand that, if that
is all the worth of Article 32, whether it can be treated to be the heart and
soul of the constitution and to form part of its basic structure" .13
On the question of enforceability of Fundamental Rights against private persons, he says that "there is, or can be, nothing in the provisions of Article 226 to
make a proceeding there under against private individuals only not maintainable
in respect of "any Fundamental Right which is enforceable against private individuals" .14

8

Ibid, p. 19.
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10 Ibid, p. 21.
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14 Ibid. p. 35.
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In form and frame, Article 14 is absolute and is in no way hedged in by any
condition or restriction. IS He is not happy with the American doctrine of classification becoming an inseparable component of right to equality and a permanent
adjunct to Article 14.16 He agrees with Seervai that "the doctrine of classification
makes large in roads on the concept of equality".17 He wonders how Article 14
which is part of basic structure and is therefore beyond the amending power of
parliament is allowed to be curtailed by the theory of classifications. IS He thinks
"that in the name and under the cover of this theory of classifications, we have
really indulged in class legislations.,,19
He thinks that the new dimension of equality clause propounded in Royappa
(1974) hailed as spectacular is impermissible. The new dimension was further
articulated in Maneka Gandhi as having sowed the seed for future development of
law and in course of time became the starting point, the spring board, for a most
spectacular evolution of the law.
About the composite code theory enunciated in Maneka Gandhi (1978) the
author observes that:
"I do not think that it was at all necessary for us to wait for about three
decades to know from Maneka in 1978 about this inter-play between Articles 21, 19 and 14. There can be no doubt that in declaring this inter-relationship between these articles in Maneka, the Supreme Court has only stated
expressly and explicitly what is implicit and obviously implied in Article
372 (1), Article 245 (1) and more particularly, Article 13,,20
He agrees with Seervai that the doctrine is wholly untenable. He then adds that:
"If Justice Krishna Iyer and Justice Bhagwati were right in their view that
because of the all pervasive brooding omnipresence of reasonableness in our
equality clause in Article 14, our laws must be reasonable and, if we may
add, right, just and fair, then none of the other Articles in Part III was at all
necessary to particularise the different fundamental rights in such considerable details and the entire Bill of Rights, whether the Indian or the American,
could have been replaced by the equality clause only".

15

Ibid. p. 37.

16 Ibid, p. 38.
17 Ibid, p. 40.
18 Ibid, p. 42.
19 Ibid, p. 42.
20
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"If inspite of deliberate and considered refusal by our constituent Assembly
to incorporate the "due process" provisions in the draft Article 15, subsequently enacted as the present Article 21, its resurrection or rehabilitation is
permissible in the guise of "reasonableness" in the equality clause of our
constitution, then we would have to conclude that the Indians, while rejecting the incorporation of "due process" provisions after such a long and
thorough debate in the constituent assembly, nevertheless failed to realise
that such provisions were already covered by the Equality clause in Article
14 and that the Americans also failed to realise that specific incorporation of
"due process" provisions in the IV Amendment of the American Constitution was not that necessary when they were incorporating the equality clause
also in that very amendment".21
In the next chapter on liberty, he says that:
"The thesis enounced in Khark Singh, reiterated in Satwant Singh and then
proclaimed in Maneka with sonorous grandeur and thereafter followed in
Francis Coralie Mullur and later decisions to the effect that all "personal
liberties" or "freedoms", not specifically dealt with in Article 19, must be
deemed to have been comprised in Article 21, is patently erroneous".22
"Leap by leap, and often by very long and bold leaps, the Supreme Court has
gone on expanding this thesis and, as would appear from the later decisions
in Subodh Kumar, Mohini Jain and others, various rights, like the right to
pollution, free air and water, the right to education, the right to reputation etc
have all been comprehended within the Right to Life.,,23
On a review of decisions of the last three decades, he observes "that the
distinction between "Life" and "Personal Liberty" in Article 21 has reached almost a vanishing point as many of the rights squeezed in within the expression life
are really liberties".24
He thinks that such an expansion of the meaning of the expressions life and
personal liberty is impermissible. He questions this on the basis of clear dicta in
Maneka Gandhi to the effect, that when a particular right is specifically mentioned, another right cannot be included therein as implied or otherwise, even
though the latter right "flows or emanates" from the former or the exercise of the

21
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latter right "is necessary in order to make the exercise of the named Fundamental
Right meaningful and effective".25
Jusitce Bhagwati has said this in relation to Article 19 but the author is raising a question as to why the same should not be true in relation to Article 21.
Following this line of argument he concludes "that it is neither correct, nor necessary, to try to squeeze in right to education as a part of right to life under Article
21".26 The same is true of right to livelihood, right to work and Right to reputation. On the contrary the author feels that these rights are part of personal liberty .
He agrees with the court that Right to shelter forms part of right to life. He also
agrees with the court that right to life does not include right to die.
As part of Right to privacy he raises a question whether one has the right not
to beget a child or for that matter right to terminate pregnancy. He argues that an
unborn child is a person and has a life from the outset of pregnancy.
On right to privacy, he surveys the case law and scholarly writings finally to
agree with what the court said in Rajagopal (1994) that "the right to privacy is
implicit in the right to life and liberty guaranteed by Article 21" .27 Now we have a
recent judgement by Justice Kuldip Singh in what is known as the Telephonetapping case initiated by the people's union for civil liberties as a Public Interest
Litigation. In this case the court held that telephone tapping is violative of right to
privacy and can be resorted to only under the procedure established by law which
is just, fair and reasonable. The court has laid down detailed guidelines to prevent
the abuse of the power by the state or its officials.28
On right to bail, the author sounds more progressive than all the progressive
judges. He is against refusal of bail except in rare cases. He considers right to
legal aid and speedy trial as parts of the human right guaranteed by Article 21 of
the constitution.29
In Chapter 4 on property he deals with Right to property after Forty-fourth
Amendment. He is in good company of Prof. P.K. Tripathi, Prof. S. P. Sathe and
Prof. T.K. Tope in taking the position that the Right is better protected than before. He believes that right to property is still a Fundamental Right under Article
21 of the Constitution. On the effect of repeal of Article 31 on the liability to pay
compensation for acquisition, he says that the law of acquisition must provide for
25

Ibid, p. 59.
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Ibid, p. 64.
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Ibid, p. I I 1.

28

pu.c.

29

Supra note 1, p. 120.

L. v. Union of India, (1997) S.C.C. 304.

National Law School Journal

190

[1998

just, fair and reasonable procedure including payment of compensation. In this
view, Articles 14, 19 and 21 will protect the person whose property was being
acquired. On the effect of repeal of Article 31 on Articles 31A and 31C, he feels
the legislation covered by Article 31A and 31 C would now be protected only
against Articles 14 and 19. The said legislation would not be protected against
Article 21. But he believes, Article 21 now contains protection against acquisition. He then refers to a recent decision in Jilubhai Nanbhai Khachar (1995) and
agrees with it but for different reason. In view of this position, he concludes that
the repeal of Article 31 is pointless.
He then refers to Article 26(c) of the constitution which guarantees to a
religious denomination or a section thereof right to own and acquire movable and
immovable property but not to others and observes as follows:
"If the Equality clause of our Constitution as contained in Article 14
and supplemented by Article 15 and Article 16 and also secularism
form part of the Basic Features of our constitution, then the provisions
of the Constitution (Forty-fourth Amendment) Act, 1978, to the extent
these purport to take away the Right to Property from the category of
Fundamental Rights in respect of all others, but retain the same in tact
in respect of religious denominations only, would be ultra vires, being
violative of the basic features of the constitution. ,,30
Now a few shortcomings which I feel must be pointed out. To a new reader,
the book will appear to be highly repetitive. To me it appears, the author has
strongly felt about matters covered in the book. He has articulated his position
and has backed his conclusions by logic and reasoning. It is to put emphasis on his
views that he has repeated some of them. The second fault, if that can be called a
fault, of the book is making a point in very very long sentences. Since he is
conveying certain thoughts with courage and conviction, he did not want the link
to be broken in small sentences. At times, to demolish a well entrenched thesis, he
has used a very forceful language and has expressed his disagreement to things
that were not right according to his understanding of the matter in equally strong
language.
A few printing mistakes here and there do not look nice in a book of such
high quality. The publishers of the book being a well known publishing house of
Calcutta, it was expected that the proof reading would be done by competent people more carefully. I have noticed such mistakes on pages (13), (14), 2,18,41,57
and 137 to name a few. The author is not to be blamed for any of them.

30
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On the whole the book is commendable to all serious readers of constitutional
law at all levels. The book is full of food for thought to suggest a new line of
argument on matters otherwise taken for granted. His style of writing deserves to
be emulated by young and old alike. I have myself-immensely benefited by reading the book and writing this review. I have provoked my students in the class by
putting across to them some views canvassed in this book. The beauty about the
approach adopted by him is that whenever he has differed from a position taken by
the Supreme Court, he has logically argued his case in a very convincing manner
so as to persuade his reader to agree with him. We wish the future generation of
lawyers would use these ideas to interpret the constitution in a right perspective
without doing undue violence to the language used in the text of the constitution.
Already, I find the students of the National Law School ofIndia University adopting his approach in preparing their projects.
Apart from being a successful advocate and a distinguished judge, the Author
is a seasoned Law Teacher. He was a truly learned Advocate among Advocates,
a scholarly judge among the Judges and now he is a Professor among the professors who carries with him the wealth of knowledge and experience he gained
during the years he spent in courts participating and contributing to the growth
and development of law.
He is at present engaged in teaching LL.B. and LL.M. students as UGC Visiting Professor of Law at the National Law School of India University and also
concurrently holding Dr. B. R. Ambedkar Chair in the Constitutional Law at Mysore
University. We hope and wish many more such honours will come his way and
provide him with an opportunity to produce a few more companion volumes to the
four already published books. He is at the moment actively engaged in revising
and editing a few old classics which are now out of print. Recently the NLSIU has
offered to him Justice V.R. Krishna Iyer Chair on Public Law and Policy. We
offer him our sincere felicitations on his receiving this honour and look forward to
another good publication on the contribution of Justice Iyer as ajudge and jurist.

