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Introduction
The new Government, ushered in at
the hustings in the June of 1991, has
taken a gimlet look at the economy.
Much was expected of Sri Rajiv Gandhi
in the task of refurbishing the economy.
People expected
to see the same
dynamism and sagacity he had amply
demonstrated
in his first stint while
launching the country into the electronic
and computer era. Tragedy struck us
and deprived
us of his charming
personality and suave leadership. Yet
his message sutvived - that regulations
and controls hardly contribute anything
to economic growth except promoting
bureaucratic
domination
and mushrooming administrative
The new

economic

rigmaroles.
Ministers

wore

the mantle of Rajiv. There was an all
petvasive
attempt
at breaking
the
shackles which had bound the economy
in its vice-like grip so long.
Relaxation

of controls was witnessed

all-around. First came the adjustment of
the rupee value vis-a-vis international
currencies. Then came the new Industrial and Trade Policies. The powers
of the Controller
of Capital Issues
were
deregulated.
Stock Exchange
Boards were proposed to be vested with
grealer aulonomy
and self-regula lory
measures.
Credit
policy
is being
revamped.
The MRTP Act is being
(1992) 4 NLSJ
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overhauled
to
remove
pre-entry
restrictions. Multinationals
(MNC) can
now opt for a more wider intensive
participation. Curbs on expansion are
being
undone.
Norms
for equity
participation
by MNC
are being
relaxed. We are now accepting the
realities of the situation and are falling
in line with the changes elsewhere in
the world.
We are now candidly perceiving how
irrelevant
and invalid
many
past
policies have been. There is now a
concerted attempt to involve foreign
investors with a view to jointly exploit
the commercial opportunities and share
its fruits for the larger economic good.
In his budget speech for the fiscal year
1991-92 the Hon'ble
Minister
for
Finance Sri Manmohan Singh obsetved
that after four decades of planning for
industrialisation,
we have now reached
a stage of development
where we
should welcome, rather than fear foreign
investment. He further pointed out that
direct foreign investment would provide access to capital technology and
markets. Direct foreign investment in
specified high priority industries with
51 % equity participation
and export
firms with foreign equity of up to 51 %
were proposed to be inducted.
H is in such

a scenario

that

the

efficacy of the existing tax laws have
to be assessed. The moot question is
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wallet. With such a propensity, it may
as to what should be the shape and
thrust of our tax laws so that they act . not all be hard or difficult for the
in unison with the changing economic Government to propose, adopt and
exercise such measures which would
climate in India.
respond to the fancies of the overseas
investors in the changing economic
Role of Taxes in Economic
climate of India. We must understand
Development
and concede that we are living in a
highly competitive world. The whole of
We have always recognised that the
eastern Europe is now open for
tax laws are a powerful instrument for
commercial opportunities. Close on the
regulating industrial development and heels of the east European countries are
ensuring the attainment of economic the Russian Republics, which can
goals. For the purpose of consolidating
provide any number of opportunities to
the capital base of companies and
any number of people. In such a
industrial assessees, we have had a
situation, we have per se to draft our
liberal depreciation policy - coupled
laws and fashion our regulations in
with special concessions carved out in such a way that they are internationally
the year of purchase of fixed assets so as
to enable the assessees a relief in taxes competitive and further that they
provide a gripping, compulsive and
and an opportunity to retain a comfortabiding interest in our economic
able ways-and-means positions, after
programmes and industrial plans.
defraying the cost of the fixed assets.
We have funds earmarked for acquisition of fixed assets. Contributions to No New Measures in Budget
such funds have earned substantial
for 1991-92
fiscal concessions. Industries in backThe new Government, however, did
ward areas are encouraged through a
not have adequate time before th~
straight reduction of a prescribed
percentage of the profits earned there- presentation of the Budget for 1991-92
from. Priority industries and Small to address itself to the changes that
Scale industries have also received such would be essential in the tax laws to
achieve the aforesaid goals. The Hon'ble
benediction. Export industries and
export houses enjoy blue-eyed treat- Finance Minister admitted that "the
time available before presenting the
ment. A whole lot of export oriented
industries, located in free trade zones, budget was simply not enough to
enjoy lavish tax exemptions. Layouts on formulate basic structural changes".1n
such a predicament he proposed to
scientific research or rural development
have so invited sumptuous reliefs. Parliament and obtained its approval to
certain provisions involving the base for
There are special benefits to shipping
companies and to hotels. Even invest- deduction of tax at source in case of
ments in the equity share of new payments of royalty, fees for technical
companies fetch attractive benefits to services etc. paid to a foreign country or
the subscribers. Suffice it to say that we to non-resident tax payers, concessions
for technicians engaged by World Bank,
have a system in vogue which responds
to the needs of the economy and the option tei non-residents to avail beneaspirations of society, subject, of course, ficial provisions under tax laws as
compared to the applicable rates as per
to the constraints of the exchequer's
81
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tax treaties etc. etc. Yet the fact remains
that no perceptible change in the law
was as would enamour
foreign
companies or other non-residents to
plough their funs in India. In terms of
time, therefore, the current occasion is
most sanctimonious to conduct a
scrutiny of the law as it is and the
administration that it has received as at
now, of the measures and steps that
would be essential to entire foreign
equity participation.

Nature of Tax Laws
The first and the foremost step that
shall have to be taken in the direction of
providing suitable incentives to overseas investors is qualitative rather than
quantitative. Although we all do recognise and concede that low rates of
taxes, simplification of the laws,
stability in their operations and liberalisation of the restrictions and conditions
are most essential to any successful tax
system yet our penchant for doing just
the opposite always has the better of
our discretion and judgment. While it is
an accomplished truth that lowering the
tax rates has always helped to
established quantum gains, yet the
irrepressible avarice to earn short term
gains have made us back-trot on a
number of occasions in the past, though
the adoption of dubious advices like
special surcharge etc. or even through a
direct escalation of the rates themselves.
The increase in the threshold for tax
exempted income has rarely kept pace
with the diminution in the value of the
purchasing power due to inflation.
Incentives and concessions introduced
in one year are revoked without even as
much as a notice abruptly and
unilatefdlly. The zeal to set at naught
court decisions favourable to the
assessees through amendments, recro82

active or otherwise, has attained obnoxious proportions. Little do we ever
stop to ponder on the quantum involved. Amendments become law
without adequate reference or debates.
They are many a time still born
requIring intensive doses of further
amendments
to rejuvenate them.
Drafting errors are most blatant. The
role of the administrators is sought to be
stifled and choked on the ground that
discretion wherever vested has not been
properly exercised. Thus laws are
becoming more and more rough Zlnd
hard. Elasticity is the hall-mark of any
efficacious and responsive enactment.
An assault on discretion tantamounts to
a fatal attack on the resilience and
buoyancy of the law itself. Eschewing
discretionary powers can never be a
substitute to a vibrant administration
through intelligent monitoring and
selective controls. Thus the basic canons
of taxation as handed out to us by
Dr. Johnson are still as relevant and
important as they then were. There
should thus be an immutable resolve to
adhere to these critical criteria steadfastly in the years to come.

Rate of Tax
At present, we have a forty five per
cent rate of tax in widely-held
companies and closely-held companies
are taxed at fifty per cent. There are
others who bear an impost of sixty five
per cent. These rates are surely
attractive from our point of view and
especially as compared to what they
were a few years ago. We cannot fail to
recognise that these rates are much
higher than those prevailing in other
countries and if the surcharge on the tax
were also to be added and considered
there may not be much left for the
overseas entrepreneur to be enthused

The Chcmging Investment Climate in India with. It is true that man-power is
cheaper with us and the overheads are
low due to state subsidies. Administered costs are favourable but with all
these benefits notwithstanding, would
the tax rates still hold out an assural)ce
to such foreigners?
We have learnt that the quantum of
direct tax collection alone cannot be a
criteria in any fiscal decision. We must
give due weight to indirect taxes such
as excise and sales-tax. It is perhaps in
recognition of this fundamental principle that the minimum tax on bookprofits of companies was scrapped.
Although it may not be possible to
order a reduction in the tax rate across
the board, yet serious attempts must be
made to provide for a separate tax
indicia, in case of such foreign corporate
and non-corporate entities which set up
industries and enterprises in India out
of foreign exchange brought by them
into India from abroad. Further
incentives could also be provided on a
continuing basis for re-deployment of
repatriable profits to expand the capital
base. Such a scheme would achieve the
precious purpose off augmenting the
inflow of foreign exchange into the'
country and also for providing
sufficient disincentives for its outflow.
The rate structure must be oriented in
such a way as to promote investment
and growth and not to limit in any way
the mobilisation of additional resources.
A concerted attempt ml;lst be made in
such cases to ensure the long term
interest of the economy and scrupulously ensuring to keep away short term
enticements. We must also recognise
that the continuous tinkering with laws
and rates causes not only instability but
also loss of precious confidence.
Numerous complaints on this score
have been received in the past such that

Tax Laws

the laws and assurances were one when
investment was solicited and that they
were
unilaterally
altered
shortly
thereafter to the detriment of the
investors' interest. Viable steps must be
taken to ensure all concerned that, was a
passing phase and further that the
present policy changes are not only
fundamental
and irreversible and
enduring. It must also be noticed that
successive changes in government of
different hues and colours has not
caused
any marked
change or
difference in approach in the fiscal
policy or the economic administration.
In that context foreign investors would
have little to fear from changes in
government.

Qualifications for Residential
Status
The fear of taxability of global income
is not only daunting but also real.
Business accidents and administrative
compulsions may warrant overstay by
expatriates, causing them to foot
perilous tax bills merely as a consequence of overstay. That would be most
unsavoury and a positive factor for
disenchantment. A rethinking on the
criteria
for
determination
of
residentialstatus of expatriates would
be most imperative. The spirit of the
decision of the Andhra Pradesh High
Court in CIT v. Vishakapatnllm Port Trust
(1983) 144 ITR 146 must be suitably

imbibed and assimilated.

Inflow of Foreign Exchange
in India
Questions may frequently arise as to
the source of investments made in
foreign exchange in India by expatriates. Dire consequences may ensue if
83
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such
investments
are not proved
beyond a reasonable degree of doubt to
be genuine. In the changed scenario, it
may be necessary to think of permanent
schemes and stable measures, which
would
provide
immunity
from
pinching questions
on the origin of
funds as also from perilous persecution,>
in case of inability to do so.

Forex Losses due to Exchange
Rates
Differences arising out of exchangerate fluctuations
for loans and other
funds obtained from abroad at the time
of the repayment
must not only be
suitably insulated against but should
also enjoy automatic entitlement to set
off against taxable profits.

Investment in Core Sector
Oil exploration is one of the highest
priorities
before our nation
today.
Success in drilling leading to a viable
commercial proposition has so far not
been a very happy situation with us.
The oil bill continues to be the scourge
of our economy. Self-reliance in oil can
easily wriggle us out of the fiscal fiasco.
Suitable incentives to the suitors in this
line of business should be high on our
priority.
Snam Progetti's
sufferance
in 132 ITR 70 should be a matter of
the past.
Edible oils have also been in chronic
short supply.
Our own record in
extraction and in reducing solvent loss
and
in
promoting
efficiency
in
processing has not been according to

technology
and a more productive
process would be advisable.

,

Fertilisers have been in short supply.
Their
distribution
has
not
been
equitable amongst the consumers. Until'
recently
they
have
enjoyed
high
subsidies. Attempts to rationalise such
subsidies have not only invited terse
reactions but are also calculated
to
adversely affect the agricultural output.
Thus
the only
answer
is more
production which can only be achieveq
through the establishment of additional
manufacturing
facilities which with the
existing foreign exchange crunch, is
difficult
to achieve.
Incentives
to
leading
international
organisations,
could
contribute
to resolving
the
difficulties on this front.
Power

is

another

essential

con-

tributant to industrial activity. That too
is in short supply. Precious foreign
exchange has been utilised by many a
corporation and assessees to import and
install captive generation
units. The
record of the government power plants
on the aspect of generation,
transmission and distribution has not been
encouraging. Conventional methods of
generation must give way to the more
sophisticated
and modern modes. In
this area, not only is our capacity to
invest frail, but also our know-how
needs updating and augmentation.
All these and other core sectors need
a strong upward thrust. This can only
be
achieved
through
appropriate
foreign collaboration and deployment
of their efficient techniques and intricate
know-how. The urgent and indispensable need to establish and consolidate
the economy's

infrastructural

require-

A quantum

ments need not be overemphasized. In

leap in this sector is desirable. Induction of foreign enterprises,
superior

the face of such considerations,
the
tax collections over a certain period

international

84

standards.

The Changing Inuestment Climate in India have hardly any relevance. A bold and
imaginative
tax plan would be most
essential
if these
objectives
are
to be realised without further lapse
of time.

Deployment of Technical
Personnel
Participation
by foreign companies
and individuals in the economic activity
of the country would inevitably involve
the deployment
of their own staff both white collar and blue collar. When
such personnel are posted in India they
would naturally expect a more lucrative
pay packet and a comparatively
more
luxurious
life style than what
is
available to them on their own soil.
Unfortunately
our own pay-offs and
doles do not compare favourably even
with the scales prevalent in some other
developing countries, not to talk off the
scales
in developed
countries.
A
preferential
treatment
of the salary
structure and the perquisite plans may
be warranted.
Recognising the fact that the transfer
of technology or know-how cannot be
aptly accomplished
merely through
transfer of drawings
or perusal of
manuals,
in
the
past,
many
collaborating governments and corporations have deputed their technical or
specialised staff to work-sites in India
on specially contrived pay scales or
perquisite packages.
Formidable problems had arisen in
the past on the mode and manner of
computation
of
tax-free
salaries.
Zealous
Inland
Revenue
Collectors
reduced such an arrangement
to an
arithmetical
abstraction
running
into
multiple
steps and slapping
astronomical tax demands on the employers.

Tax Laws

Prolific
and
protracted
litigations
ensued. Up went the case from one tier
of authority to another, each involving
its own waiting period and interlocutory problems. Courts remarked caustically on such tendencies. In a case
where impediments were created by the
Revenue in the attempts of an exporter
to optimise
his efforts through
an
appeal to the palate of the overseas
customers,
the court extended
its
judgment to record, we must observe
that it has often come to our notice that
two departments of the Government of
India seem to be pursuing contradictory
policies. On the one hand, there is a
drive by the Government of India for
encouraging
exports, and for encouraging industrial development.
To that
end all the State Governments are also
exerting themselves to the utmost. On
the other hand, the attitude taken by the
department of direct taxes discourages
any such drive for encouraging exports
and industrial development.
It is high
time that the two departments
one of
direct taxes and the other of promotion
of exports and industries worked in
harmony with each other per Diwtlll C]
at PP 518 {1' 519 ill Addl. crr v Maddi
VCllklltamtllllllm [1' Co. Ltd. (1979) 119
ITR 514.
On the aspect of computation
of
income from salaries in cases where the
tax on such salaries is agreed to be
borne by their employers or the host
company, one of the greatest scholars in
the country on the subject of taxes, felt
constrained
to
write
a separate
judgement
and illustrate not though
abstruse
judicial
logic
but
with
simplistic arithmetical derivations how
absurd the impost of additional tax on
tax is. Scoffing at such a dispensation
the Hon'ble judge recorded at P. 27 of
the report,'no businessman would enter
into such an unremunerative
bargain,
85
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which benefits neither party to the
contract
and
merely
results
in
purposeless
payment of astronomical
sums to a foreign Government.
No
employee
may
be
worth
being
retained at such heavy cost to the
employer.
Such
an
absurd
construction
of
a
contract
of
employment
should be avoided' see
Frank Reaton (" Another v. CIT (1985) 156
lTR (Del). Emerging as these observations do from the pen of one of the
most respected members of the Indian
Judiciary who is an epitome of judicial
virtues; it demonstrates
the depth of
the agony and intensity of the anger,
on
attempts
at
pejorative
interpretation
which
cause
wholly
avoidable
litigation,
uncertainty
and
sufferance to assessees.

To the same effect the judicial
proclivities have been on the subject of
living-allowance
paid
to
foreign
technicians. Recognising the fact that
such technicians arc the employees of
alien masters and are only there in
fulfilment of service commitment
on
behalf of their masters, the Gujarat High
Court delivered a bold and imaginative
judgement in the case of CIT v. S. G.
Pagnatale (1980) 124 ITR 391 where it
ruled that such payments are neither
perquisites nor salary. Deriving support
from an old English decision in Owen v.
Pook (1969) 74 ITR 147 it refused to see
any
personal
advantage
to
the
employee enuring out of such provisions and concluded that no perquisites
were involved. Not to be out done by
the judicial Sorcery, the authorities had
managed an amendment
in 1975 with
retroactive effect from 1962 of See. 10

Income-tax Appellate Tribunal came to
the rescue of the assessees when it ruled
in the cases of Antonin Kochandrle 15

lID 623 Gab) and

R. T. Lawrence 15 ITN
490 (All) that in the former case the
living allowance was exempted under
the main provision and the Explanation
attaching to it had no application to the
facts of the case and in the latter it held
that the salaries paid to such personnel
would not be liable to tax in terms of
Sec. 5 (2)(b) read with See. 9 (1)(ii) of the
Income-tax Act, 1961.

Role of the Income-tax Tribunal
in Resolution of Disputes
At this stage
be merited to
role of the
Tribunal
in

a little digression would
pause and consider the
Income Tax Appellate
the resolution
of the

disputes. A body established about 50
years ago to informally
settle tax
disputes between the assessees and the
department
has covered itself with
glory and adulation. Litigants, lawyers,
judges and politicians have sung poems
of praise and paid glowing encomiums
for the swift, efficient and honest discharge of its judicial functions. There
are only a microscopic minority of it"
decisions which have ever been held to

Act, 1961 to bring

be wrong. More than 92% of its
decisions have been accepted by the
disputants without further reference to
higher judicial forums. Statistics further
show that during the period 1941-80 the
various High Courts in the country
upheld 62.8% of the decisions rendered
by the Tribunal as reported
in the
Indian Tax Reports. In the lot of
decisions of the Tribunal reversed by
the High Courts and reported in the

under its ambit the defrayal of personal

Indian Tax Reports, the Supreme Court

expenses, subject of course
broad exceptions.
At this

during the period 1950-80 reversed the
decisions of the High Courts in respect

(14) of the Income-tax
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of 35% of the aggregate questions law

do not reckon dividends for tax. In any

and out of this 35% in practically 50% of
the cases it restored
the Tribunal's

dispensation serious thought shall have
to be imparted to liberate dividends
from tax imposts.

decision. Apart from the high degree of
precision with which it operates it is
remarkable for the fact of its being free
from the plague of arrears. With such an
illustrious profile' and as a token of
service to business and commerce, it
will be well worth to repose the reference jurisdiction of the High Courts in
the Tribunal and make its order final on
facts and law such that litigants are
spared the gruelling delay of approximately 12 years at the reference stage before the High Courts. This is simple to
achieve through the amendment of See.
254 (1) of the Income-tax Act, 1961 to
say that the orders will be final on facts
and law and by omitting Sections 256 to
262 ibid and leaving appeals to the
Supreme Court under Article 136 of the
Constitution of India.

Conclusion
A number of developing
have
devised
numerous

packages for the foreign investor. The
incentives cover the aspects of establishment, expansion,
consolidation
and
promotion of industries and extend to
other areas related to export promotion,
power generiltion, employment generation de. India cannot afford to lag
behind in any way and must rise to the
occasion to present a matching reward
to every positive contribution. We do
recognise and appreciate that stability,
credibility and efficacy have to be logo
for any successful tax policy if we are to
take the optimum
benefit
in the
changing investment climate in India.

Dividends

Financial

The taxability of dividends has for
long been a sore. Dividends are paid
out of taxed profits. there is , therefore,
no moral justification to tax it a second
time over at the time of payment to the
shareholders. Most modern economies
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