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of equality, does their own view on 
reservations get guided meaningfully? 
Or, does it encourage them to judge 
by predisposition and personal 
inclinations, with judicial precedents 
being available for such views on both 
sides? To not highlight why internal 
tensions within judicial precedent 
have a direct bearing on the breadth 

of discretion available to a judge in 
advancing their own predilections, is a 
missed opportunity.

Bhatia doesn’t mince words in 
terming the Supreme Court ‘Orwellian’ 
for ignoring the evidence of ‘eyes 
and ears’ in dealing with petitioners 
knocking its doors when the State used 
demolition of their houses as reprisals 
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against protests. Its lukewarm response 
without meaningful directions to 
ensure accountability encouraged the 
State to continue its resort to illegal 
demolitions to single out protestors 
and members of minority communities 
in such reprisals. The Court ends up 
abetting the illegal executive action 
through its failure to hold the State 
accountable for these demolitions, 
sticking with Mehta’s diagnosis of 
judicial barbarism. The Court’s orders 
in National Register of Citizens 
(NRC) and other refugee-claim cases 
further saw it align with the ideological 
projects of the executive, even if at the 
cost of international law principles of 
non-refoulement. 

The transformation into an 
executive court is complete in the post-
370 Kashmir, where Bhatia highlights 
judicial deference in Anuradha Bhasin’s 
case, where its order resembled a 
Home Ministry directive than a 
judicial pronouncement, coupled with 
the ushering in of the ‘sealed cover’ 
jurisprudence which turned settled 
principles of both law of evidence and 
judicial reasoning on its head. Any 
court watcher would share in Bhatia’s 
frustration of well-reasoned and rights-
expanding High Court judgements 
being stayed by the Supreme Court 
through poorly reasoned orders.

In Part II, Bhatia clubs his essays 
within the theme of ‘Constitutional 
Structure’, including chapters on 
federalism, anti-defection, and 
fourth branch institutions. The Delhi 
Government-LG dispute and the de-
operationalisation of Article 370 stand 
out as crucial essays under federalism. 
The Court stands up to the executive 
and the Union Government in giving 
primacy within the constitutional 
scheme pertaining to the NCT of Delhi, 
to its elected government. It is not, 
however, without prevarication when 
a subsequent two-judge Bench splits 
over services. To its credit, however, 
the Court stands up to the Union again 
in the second Constitution Bench case 
handing over control of services to the 
elected government, even as the Union 
Parliament has now sought to overturn 
its decision with a challenge to such 
move pending. Bhatia focuses only on 
the first Constitution Bench case and 
not the subsequent two cases dealing 
with services. A look at all three cases 
– the first Constitution Bench giving 
primacy to the elected government, 
the second two-Judge Bench case 
splitting over services, and the third 
Constitution Bench case handing 
services to the elected government but 
only to be overruled by Parliament – 
together present the complete picture 
of the contestation between the powers 
that be in NCT of Delhi. That entire 
picture is not painted in the collection 
of essays in this book.

Even as the Court stands up for 
electoral representation in the Delhi 
Government vs Lieutenant Governor 
dispute almost consistently, it does 
a volte-face on Article 370. In its 
judgement which came after Bhatia’s 
book, it holds in favour of incredible 
powers to the President, leaving open 
room for the President to unilaterally 
alter the status of a State when its 
assembly is suspended. Judicial 
uncertainty is, after all, a hallmark of 
judicial barbarism, but Bhatia does 
more and places this uncertainty in 
the deeper institutional context of a 
polyvocal court.

There is perhaps another context 

udicial barbarism’, is how 
political commentator Pratap 
Bhanu Mehta described, in 
a recent editorial, what the 
Supreme Court of India 
has been slipping into1. The 
term, in his understanding, 
is characterised by “an 
overwhelming appearance of 

arbitrariness in judicial decision-
making”, translating into thin 
protection of civil liberties. Judicial 
processes are reduced to stamps of 
legitimation of executive excesses, and 
the law becomes an instrument aiding 
and abetting oppression. This bleak 
diagnosis of an institution that is meant 
to be the last resort for every citizen 
foregrounds much of what Gautam 
Bhatia offers in Unsealed Covers.

Bhatia presents a collection of 
his blog posts between 2014-2024, 
arranged thematically, to offer us a 
snapshot of the Indian judiciary in 
this decade. It presents a measure of 
the health of the judiciary, through the 
metrics of consistency in adjudication 
and its role in standing up for civil 
liberties, in the face of a majority 
government and a brute executive. 
Throughout the chapters, one can’t 
help but notice the presence of strong 
symptoms of judicial barbarism. The 
collection reveals a judiciary that 
has been inconsistent in the legal 
rationale supporting its decisions, and 
often seen as favouring the executive, 
with deleterious consequences for  
individual rights. 

In Part One (Rights), Bhatia covers 
a range of chapters such as on personal 
liberty (bail hearings under the 
Unlawful Activities Prevention Act, 
1967 or UAPA); privacy, equality, and 
dignity; social justice and reservations; 
socio-economic rights; rights of 
refugees and non-citizens; and the 
judicial treatment of rights claims 
from post-370 Kashmir. The UAPA 
is designed as a legislation that makes 
bail nearly impossible, by reversing 
the presumption of innocence. This is 
hardwired into the design of the law, and 
yet, Bhatia highlights, judges choosing 
to protect civil liberties have been able 
to do so within the confines of UAPA 
through constructive interpretation. 
Of course, judges whom Lord Atkin 
would describe as ‘more executive 
minded than the executive’, chose to 
narrowly interpret UAPA and keep 
personal liberty at the back foot. This 
has especially been the case where the 
law was invoked against citizens critical 
of the government. 

The element of uncertainty in how a 
judge interprets a statute is not unique to 
UAPA alone. Disparate interpretations 
and orders in judgements concerning 
the right to privacy, reservations, 
housing rights, etc. mark the chapters 
in this section. In most cases, the courts 
favoured the executive, choosing to side 
with a rights-restricted view of the law, 
and in others, it couldn’t consistently 
wade through the maze of its own 
contradicting precedents. For instance, 
in the chapter on reservations, Bhatia 
argues that inconsistent treatment of 
reservations can be traced to competing 
visions within judicial precedents 
about reservations as a tool to achieve 
equality. While that explains the 
labyrinth of precedents on reservations, 
often pulling in different directions, 
this could have been better situated in 
the larger context of judicial discretion. 
If a judge has precedent to draw on 
both ways between competing visions 

Even as Bhatia rightly presents a court that 
largely rules in favour of a strong executive on 
sensitive matters, what explains the occasional 

anti-government rulings which receive encomiums 
from those holding out hope for an independent 
judiciary? Take the recent pronouncements in 

the electoral bonds and the chandigarh mayoral 
elections cases. Pratap Bhanu mehta argues that 

the latter “victories” might be part of careful 
calculations to maintain the court’s public standing 

of independence, but he warns that welcome as 
these individual victories are, “they ought not to 

merely be an episodic legitimisation of the façade of 
constitutionalism. They need to be part of a pattern 
that challenges the consolidation of authoritarianism 

and communalism wherever it matters”. The lack 
of that pattern defines judicial barbarism of this 
decade, and it would have been useful for the 

book to not just highlight the inconsistencies in the 
court’s legal rationale across cases, but also situate 
such contradictions in the context of the “episodic 

legitimisation” of constitutionalism
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to situate these uncertainties which 
doesn’t explicitly emerge from this 
book. Even as he rightly presents a 
Court that largely rules in favour of a 
strong executive on sensitive matters, 
what explains the occasional anti-
government rulings which receive 
encomiums from those holding out 
hope for an independent judiciary? 
Take the recent pronouncements in the 
electoral bonds and the Chandigarh 
mayoral elections cases. Mehta argues 
that the latter “victories” might 
be part of careful calculations to 
maintain the court’s public standing 
of independence, but he warns that 
welcome as these individual victories 
are, “they ought not to merely be an 
episodic legitimisation of the façade 
of constitutionalism. They need to be 
part of a pattern that challenges the 
consolidation of authoritarianism and 
communalism wherever it matters”2. 
The lack of that pattern defines judicial 
barbarism of this decade, and it would 
have been useful for the book to not 
just highlight the inconsistencies in the 
court’s legal rationale across cases, but 
also situate such contradictions in the 
context of the ‘episodic legitimisation’ 
of constitutionalism.

Bhatia’s account of the state of the 
Indian judiciary puts its finger on the 
nerve in the final part of the book on 
the larger theme of courts. He presents 
accounts of judicial evasion in both 
adjudication and protection of rights 
on its judicial side (demonstrated 
through cases such as Aadhar hearings 
and Demonetisation); and on the 
administrative side by Chief Justices in 
listing – or not listing at all – important 
matters for hearing and deciding which 
judge decides what matters. This part 
of the book brings into sharp focus the 
unbridled powers of the Chief Justice of 
India as the master of the roster, and the 
impact of this seemingly administrative 
power on judicial outcomes. It covers 
an eclectic range of themes — from the 
court’s response to the rights claims 
during the pandemic, and accounts of 
individual Judges and Chief Justices 
and the contested legacies they  
left behind.

Unsealed Covers is an overview 
of a beleaguered Indian judiciary 
in the face of a strong and assertive 
executive, and a comment on how 
the court fairs on several metrics 
during these contestations. The book, 
however, remains largely a collection 
of the author’s previously published 
posts that are freely accessed on his 
blog. Bhatia, however, justifies the 
anthology’s utility as “over time, 
patterns emerge” when the essays are 
read together. Each section of essays is 
preceded by a very brief introductory 
paragraph which does not necessarily 
do the job of contextualising what 
follows too well. In these, Bhatia does 
not always spell out the patterns he 
sees in the chapters which follow, apart 
from what the individual chapters argue 
in response to specific judicial orders 
or particular judgements. That lack of 
contextualisation remains the Achille’s 
heel of an otherwise comprehensive 
account of the choices made – or not 
made – by our courts in responding to 
a strong executive in this decade.
REFERENCES
1.   Pratap Bhanu Mehta: ‘SC was never 
perfect, but the signs are that it is slipping 
into judicial barbarism’, Indian Express, 18 
November 2020.
2.  Pratap Bhanu Mehta: ‘On recent Supreme 
Court verdicts, hold the celebrations’, Indian 
Express, 23 February 2024.

t is a timid government that 
jails its dissidents and writers. 
And it is a meek society that 
accepts injustice and acquiesces 
with the gross abuse of power. 
As I write this, the wheelchair-
bound former Delhi University 
professor GN Saibaba has been 

released after ten years in jail for 
possessing literature easily available 
on the Internet. His freedom followed 
the ruling of the Nagpur Bench of 
the Bombay High Court on 5 March 
2024 declaring his detention unlawful. 
Others, like the student activist Umar 
Khalid remain in jail without trial. 
Judges use sparkling language while 
saying that bail should be the norm, 
not an exception, but when cases 
from dissidents and human rights 
defenders appear on their desk, they 
get mysteriously tongue-tied, and 
years of an individual’s life get stolen. 
Even if they may not get tortured 
physically – and there is no reason 
to make such an assumption – forced 
incarceration extracts a huge toll on 
one’s life, and even if the individual 
comes out of it stronger, its effect – 
of silencing others who might wish 
to speak out – reverberates. Prime 
Minister Narendra Modi ridicules 
such individuals in Parliament 
as “andolan-jeevi”(survivors on 
protests) and the loud chorus of his 
supporters develop a quaint liking for 
the rule of law, and ask the detained 
individual to trust the law to take 
its course, and fight the case in the 
court; in a court where the prolonged 
process is the punishment. 

When the Cameroonian writer 
Enoh Meyomesse was jailed unjustly 
in 2011, the French poet and writer 
Alain Mabanckou expressed the 
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outrage of global writers eloquently: 

Well, you are not alone in this 
captivity, because when writers are 
thrown in prison, they are followed 
in their cells by an army of readers 
and the loud footsteps of their 
outraged colleagues. It is with this 
optimism in mind that I am writing 
this letter to you, to remind you that 
we will never cease to speak your 
name and to denounce, from every 
rooftop of the world, the injustice 
that befell you and the contempt 
shown by the justice system  
towards you. 

India has never had an exemplary 
record of defending freedoms —
Majrooh Sultanpuri was jailed for 
writing a poem as early as in 1951, 
and successive governments at the 
state and at the centre are guilty of 
banning books and intimidating artists 
and writers. And yet, since 2014, the 
situation has worsened: not only have 
four rationalists (Gobind Pansare, 
Narendra Dabholkar, MM Kalburgi, 
and Gauri Lankesh) and writers been 
murdered – a point Prabir Purkayastha, 
the scholar, writer, editor, and activist 
currently in jail, notes early in his 
memoir, Keeping Up The Good Fight 
(p 20), but as Suchitra Vijayan and 
Francesca Recchia’s How Long Can 
The Moon Be Caged (Pluto, 2023) 
showed, the list of those detained 
unjustly has grown sickeningly long. 
The just-released book by the UK-
based Alpa Shah, The Incarcerations 
(HarperCollins) focuses our attention 
on those arrested in the Bhima-
Koregaon case, and the recent memoir 
of Sudha Bharadwaj, one of those 
arrested in the case, From Phansi  Yard: 
My Year with the Women of Yerawada 
(Juggernaut Books, 2023) reveals not 
only her steely determination, but the 
callousness of the state.

Purkayastha’s account is of an earlier 
incarceration — when on 25 September 
1975, during the Emergency, he was 
“kidnapped in broad daylight”  in a 
case of mistaken identity from the 
Jawaharlal Nehru University campus 
in Delhi, where he was doing a  
PhD in the School of Computer 
Sciences. He was booked under the 
Maintenance of Internal Security Act 
(MISA), according to which you could 
be held in preventive detention if the 
state deemed you had endangered 
India’s security, and spent a year in 
jail, 25 days of which were in solitary 
confinement. 

A report in the Times of India 
of 18 February 1978 on the Shah 
Commission hearings1 reprinted in the 
memoir says:

 
The student Mr. Pravir Purkayastha, 
was arrested half an hour after the 
striking students of JNU prevented 
Mrs. Maneka Gandhi, wife of Mr. 
Sanjay Gandhi, from entering the 
class rooms of the university where 
she was studying at that time. …
Mr. P.S. Bhinder [the then 
DIG], came to the university 
campus straight from the prime 
minister’s house and arrested the 
student despite the protest of Mr. 
Purkayastha that he was not Mr. 
Devi Prasad Tripathi, the president 
of the students’ union, whom Mr. 
Bhinder was looking for.

Fifty years later, he has been 
locked up again, this time during what 
critics describe as India’s “undeclared 
Emergency”. As Lalita Ramdas, in her 
Foreword in the book, writes:

…while Emergency 1 had MISA, 
the undeclared Emergency 2  has 
the draconian UAPA, or the 
Unlawful Activities (Preventive)  
Act 1967, amended to include so 
called ‘special measures’ such as 
shifting the burden of proof onto 
the accused, and bail being made the 
exception.

Seeing Purkayastha, an engineer 
specialising in digital control systems, 
as a dissenting journalist does disservice 
to his perspicacity, empathy, insight, 
knowledge and analytical mind. Keeping 
Up The Good Fight is remarkable 
not only for showing us the way a 
state tries to wear down resistance, 
but the manner in which people can 
and should organise resistance. To 
be sure, Purkayastha is an avowed 
Marxist with profound disagreements 
with India’s development model: the 
capitalist ethos, the rising inequality, 
the pampering of the wealthy and the 
middle class, the entrenched elite, 
the caste system, the undermining 
of the rights of Dalits, minorities, 
farmers, women, and Adivasis. But 
his response to those inequities is 
not mere moral outrage: rather, as 
editor of the news portal NewsClick 
that he set up in 2009, he has sent 
his journalists to the countryside, to 
live within communities, listen to and 
document stories, and become the 
chronicler of the India not being heard. 

I

Does every generation 
have to face an Emergency? 
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